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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA

NANCY SINGLETON CASE and
DEBORAH A. MCGEE,
Individual Contestors Below, Petitioners,

v.

Civil Action No. 19-P-136

HARDWICK SMITH JOHNSON,
CHARLOTTE WARD THOMPSON,
CHRISTIAN PECHUEKONIS,
MARJORIE FLINN YOST,
BARBARA HUMES,
JAY PREMACK, and
CORPORATION OF HARPERS FERRY,
Individual Contestees Below, Respondents.

RESPONDENTS HARDWICK SMITH JOHNSON, CHARLOTTE WARD THOMPSON,
MARJORIE FLINN YOST, AND BARBARA HUMES’
MOTION TO STAY PENDING APPEAL AND COMBINED MEMORANDUM OF LAW
Respondents Hardwick Smith Johnson, Charlotte Ward Thompson, Marjorie Flinn Yost,
and Barbara Humes (the “Respondents”) move to stay this Court’s intermediate appellate
decision, rendered under West Virginia Code § 3-7-7, pending disposition of the already-filed
appeal with the Supreme Court of Appeals. See W. Va. R. Civ. P. 62(i).
This motion should be granted for the following reasons:
1.

On November 6, this Court entered its appellate decision reviewing the decision of the
election contest Tribunal. See W. Va. Code § 3-7-7.

2.

Later in the day on November 6, Respondents expeditiously filed a Notice of Appeal with
the Supreme Court of Appeals, which formally initiated the appeal of this Court’s

intermediate appellate decision in the Supreme Court of Appeals, a copy of which was
filed on the docket of this Court on the same day.
3.

The statute providing for appeal of the election contest expressly includes the unqualified
right to appeal from the decision of the Circuit Court to our State’s highest court. See W.
Va. Code § 3-7-7 (“From the decision of the circuit court, an appeal shall lie to the
supreme court of appeals. . . .”).

4.

Also on that same day, undersigned counsel for Respondents served the Notice of Appeal
by email on counsel for Petitioners, expressing Respondents’ interest in joining together
on a motion to expedite the appeal before the Supreme Court of Appeals. See Exhibit A.
Petitioners have not responded to that request.

5.

Petitioners have now threatened to file a new lawsuit or “petition for contempt” with the
Circuit Court of Jefferson County against the Town Council of Harpers Ferry to force the
Town Council to immediately comply with this Court’s appellate decision without waiting
for (even expedited) review by the Supreme Court of Appeals as expressly contemplated
by West Virginia Code §3-7-7. See Exhibit B. Petitioners even threaten the Town of
Harpers Ferry with a demand for attorney’s fees if they do not immediately comply. Id.

6.

The Supreme Court’s review of a Circuit Court appellate decision under West Virginia
Code § 3-7-7 demonstrates that the Supreme Court can and will act as expeditiously as
this Court has in its appellate review function. See State ex rel. Bowling v. Greenbrier
Cty. Comm’n, 212 W. Va. 647, 575 S.E.2d 257 (2002). Moreover, nothing in the Bowling
case even suggests that the prevailing party in the Circuit Court sought to enforce its
judgment prior to a final decision of the Supreme Court or could even do so. See id.
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7.

Although Respondents believe that the filing of the Notice of Appeal and the unique
appellate review process provided under W. Va. Code § 3-7-7 imposes an automatic stay
on this Court’s decision, Petitioner disagrees. And so, to avoid any doubt, Respondents
now move this Court for a stay of its decision pending final review by the Supreme Court
of Appeals.

8.

West Virginia Rule of Civil Procedure 62(i) states that the court “may stay the issuance
of execution upon a judgment and any other proceedings for its enforcement for such
reasonable time, to be specified by the court in the stay order, as will enable the moving
party to present to an appellate court a petition for appeal from the judgment.”

9.

West Virginia Rule of Appellate Procedure 28(b) requires an appealing party to first
request that a Circuit Court grant a stay pending appeal before asking the Supreme Court
of Appeals to enter a stay.

10.

A stay is necessary to prevent the gratuitous harm that would be caused by the immediate
and potentially premature opening of the four provisional ballots when the appellate
review process is not final, and which could result in ballots being publicly counted and
then later uncounted if the Supreme Court reverses, in whole or in part, this Court’s
intermediate appellate review. Given that the Supreme Court has shown that it can and
will act expeditiously in reviewing election contest decisions, see supra Bowling, as this
Court has done, there is no good reason to risk unnecessary harm caused by premature
forced compliance.

11.

Because Petitioners have threatened to seek a contempt order against the Town Council if
it does not comply with this Court’s intermediate appellate decision by Wednesday,
November 13, Respondents respectfully request that this Court enter a stay pending
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appeal no later than Tuesday, November 12, in order to facilitate Respondents being able
to seek a stay directly from the Supreme Court of Appeals before Petitioners’ threatened
enforcement deadline arrives.
12.

Counsel for Respondents will be available by telephone for a hearing on this motion at
any time, if a hearing is even necessary, including over the weekend or any day early next
week.

13.

Accordingly, for the foregoing reasons, this Court should forthwith enter a stay of its
order in this case pending final disposition of the already-filed statutory appeal in the
Supreme Court of Appeals.
Respectfully submitted,
HARDWICK SMITH JOHNSON,
CHARLOTTE WARD THOMPSON,
MARJORIE FLINN YOST, and
BARBARA HUMES,
each in their individual capacities as Individual
Contestees Below, Respondents
By counsel:
/s/ J. Zak Ritchie
J. Zak Ritchie (WVSB #11705)
Ryan McCune Donovan (WVSB #11660)
HISSAM FORMAN DONOVAN RITCHIE PLLC
P.O. Box 3983
Charleston, WV 25339
681-265-3802 office
304-982-8056 fax
zritchie@hfdrlaw.com
rdonovan@hfdrlaw.com
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA

NANCY SINGLETON CASE and
DEBORAH A. MCGEE,
Individual Contestors Below, Petitioners,
v.

Civil Action No. 19-P-136

HARDWICK SMITH JOHNSON,
CHARLOTTE WARD THOMPSON,
CHRISTIAN PECHUEKONIS,
MARJORIE FLINN YOST,
BARBARA HUMES,
JAY PREMACK, and
CORPORATION OF HARPERS FERRY,
Individual Contestees Below, Respondents.

CERTIFICATE OF SERVICE
I, J. Zak Ritchie, do hereby certify that on November 8, 2019, a true and correct copy of
the foregoing was served through the electronic filing system on all registered users.

/s/ J. Zak Ritchie
J. Zak Ritchie (WVSB #11705)
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